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The Principle of Sovereignty of Will in the Hanbali School
of Law: A Comparative Jurisprudential Study with Qatari
Civil Law

Abdulaziz Mohamed Al-Jaber

Ibn Khaldon Center for Humanities & Social Sciences- Qatar

Abstract:

The principle of sovereignty of will is regarded as one of the crucial
grounds for the freedom of the individual in both the Islamic jurisprudence
and law. It dominates and determines all sources of the obligation and
manifests in the conclusion of contracts which give rise to obligations
and rights. Therefore, this research studies the principle of sovereignty of
will in contracts focusing especially on the Hanbali school of law and the
Qatari civil law, by answering the following questions: To what extent
the principle of sovereignty of will was considered independently by the
Hanbali jurists? What is the standpoint of Qatari civil law regarding the
sovereignty of the will? To which extent this principle is impactful in the
purview of Hanbali jurists and the Qatari legislators for the definite and
the indefinite contracts? The research followed the descriptive, analytical,
and comparative approaches to present the opinions of the jurists, legal
conjunctions, as well as in addressing the foregoing research questions.

Some of the important findings of this research includes: the will anticipated
is the will of the two contracting parties which gives them the authority to
modify the existing contractual obligation or transfer it. As for the unilateral
will, it cannot constitute a general source of instituting the contractual
obligation. Rather, it is a limited exceptional source which can only give
rise to the obligation or modify it or conclude it in instances where the
law has granted it the authority to operate as such. Also, the scope of the
sovereignty of will is not confined to the authority to obligations but also
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covers all other rights. In addition, the free will controls and determines all
sources of the obligation and is more noticeable in contractual agreement.
The two contracting parties can only be liable based on their wills. In other
words, neither can one accept liability in a contract to which one is not
a party, nor can one claim any right in a contract in which one does not
partake.

Keywords: Sovereignty of Will, Freedom of the Contracting Parties,
Contractual Will, Formulation of Contracts, Unilateral Will.
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